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Name & Address of The Appellants

M/s Raj Builders
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20. New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 51
less, Rs.5000/- where the amount of service tax & interest demanded & penalt ey
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more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where theamo

cervice tax & interest demanded & penalty leyied is more than fifty Lakhs rupees, 'ﬁ-'."tl:j§ f{h%
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(1) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall

be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (0OIO) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act,1975, as amended.
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3 Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penalty, where penalty alone is in dispute. w
0@6!&"533?%

S,




F.N0.V2(ST)119/North/Appeals/2018-19

ORDER-IN-APPEAL

M/s. Raj Builders, Ranip, Ahmedabad (henceforth, "appellants”) filed the
present appeal against the Order-in-Original No.CGST/A'bad-North/Div-
VII/S.Tax-DC-008-18-19 05.07.2018 (henceforth,"impugned order") passed by the
Deputy Commissioner, GST Division-VIl, Ahmedabad-North  (henceforth,
“adjudicating authority”).

2. Brief facts of the case are that based on the inteligence that 60% of the
total value collected from members in cash against booking/sale of residential
cum commercial units in the scheme named ‘Nishan Royal" & ‘Nishan Status’
were not included in accountants maintained for service tax purpose/ST-3
returmns by M/s JM Infrascture, ‘Nishan Status', Survay No.105/3 TP No.66.FP No.
26,GST Crossing, New Ranip, Ahmedabad(‘M/s JM' for brevity) & M/s. Rqj
Builders,Shop No.5&é'Nishan Status’, GST Crossing, New Ranip,Ahmedabad('M/s
Raj' for brevity), both service tax registrant, evaded service tax on said cash
receipt and paid service tax only on remaining 40% value received through
cheques, the office situated at Flat No.B-503 ‘Nishan Royal' Survay No.149,0pp-
Anmol Bunglow, GST Road, New Ranip, Ahmedabad were searched 19.01.2015
by officers of Directorate General of Central Excise Intelligence, Zonal Unit,
Ahmedabad (here-in-after referred to as '‘DGCEl') and various official & private
documents were seized under panchnama. Investigation revealed that M/s. Rqj
evaded service tax Rs.5,51,746/- during the period from July 2010 to September
2014 on advance booking received in cash. Show cause notice dated
14.02.2017 issued in this regard was decided under impugned order confirming

said service tax short paid along with interest, penalty against the appellant.

3. Being aggrieved with the impugned order, the appellant preferred this
appeal contesting infer alia, that though the facts of the present case is
different, the adjudicating authority has mentioned findings of M/s. JM
Infrastructure in the facts of present case and hence the impugned order is non-
speaking one and violates principle of natural justice, the case of the present
appellant is legal issue of demand under construction of residential complex
and commercial or industrial construction service and not the issue of ‘Rojmel” ;
that the case of the department without investigation into crux of the matter is
based only on the statement of Shri Jemin Patel: that apart from the rojmel, the

3
show cause notice has not adduced any evidengeé- f@greﬁg ! en the claim that
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appellants are unable to effectively respond the same; that that onus of proof
lies on the department to prove that appellant received unaccounted cash
which is not discharged in present case; demand has been raised merely on the
basis of the statement of the partner; that the appellant cannot be called upon
to prove the negative, it is the department who has to prove that services more
and above the ledger accounts have been received; that the appellant are
not liable to pay service tax on amount received post construction of
residential/commercial complex after applying for BU permission; the levy on
builder-buyer transaction is held to be unconstitutional by Hon'ble Supreme
Court under Commissioner of Central Excise & Customs Kerala and others v/s
Larsen & Tubro Lid & others reported in 2015(39)STR 913(SC) and Suresh Kumar
Ransal v/s UOI reported in 2016 (43) STR(del); they also contested that levy of
service tax on sale of immovable property is sub-judice and the matter is still
pending with Hon'ble Supreme Court; that demand of service tax Rs.1,68,379/-
paid under reverse charge mechanism, however not considered by in the show
cause notfice and Rs.1,92,833/- paid through Cenvat account annexed in the
show cause notice is not adjusted in the demand of Rs.5,51,746/-; that since the
department was aware of the facts,no suppression of facts and hence
extended cannot be invoked; issue involves bonafide interpretation of law, no
penalty under section 78 is applicable; as per Section 80 of Finance Act 1994, if
the assessee proves that there was reasonable cause for failure, no penalty shall

"~ be imposed. Efc.,

4. In the personal hearing held on 26.10.2018 Ms. Madhu Jain, advocate
reiterated the grounds of appeal and stated that findings in the order in Original

are not relating to this case and requested for remanding the case back.

5 | have carefully gone through the appeal wherein on the intelligence that
60% of the total value collected from members in cash against booking/sale of
residential cum commercial were not included in taxable value and service fax
were paid only on 40% value received through cheques, the premise of the
appellant were searched by officers of Directorate General of Central Excise
Intelligence. Investigation revealed that the appellant evaded service tax
Rs.5,51,746/- which was confirmed under impugned order. The issue requiring
determination is whether the appellant have received advance amount in cash

from various members of the scheme 'Nishan Royal' and evaded service tax on

it | find that the show cause notice alleged that service tax Rs.5,51,746/- was
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liability is calculated based on gross value collected adjusting the value on
which service tax paid during the period from 01.07.2010 to 30.09.2014 by the
appellant. Said quantification of demand pertains to advance received prior to
date of Building Use (BU) permission under the category of ‘Construction of
Residential Complex/Commercial & Industrial Construction' service and Goods
Transport Agency (GTA) service and no specific mention of cash receipt enfry
in “Rojmel” register is made therein. If is also contested by the appellant that
though the facts of the present case is different, the adjudicating authority has
mentioned findings of M/s. JM Infrastructure in the facts of present case and
hence the impugned order is non-speaking one and violates principle of natural
justice. They pleaded that the case of the present appellant is legal issue of
demand under construction of residential complex and commercial or industrial
construction service and not the issue of ‘Rojmel’. It is contested by the appellant,
that the impugned order at para 10.2 mentioned the facts which were relevant
to M/s. JM Infrastructure and not the present appellant. Based on these
irelevant finding in the impugned order, it has been requested by the appellant
to remand the case back to the original adjudicating authority to which | find
proper and acceptable. It is also contested by the appellant that Rs.] ,92,833/-
paid through Cenvat account annexed in the show cause nofice is also noft

adjusted in the demand of Rs.5,51,746/- by the adjudicating authority.

6. | find that appeal at the outset stresses on the ground that though the
facts of the present case is different, the adjudicating authority has mentioned
findings of M/s. JM Infrastructure in the facts of present case and hence the
impugned order is non-speaking one and violates principle of natural justice. |
observe that the adjudication proceedings shall be conducted by observing
principles of natural justice. Order passed in violation of the principles of natural
justice is liable to be set aside by Appellate Authority. Natural justice is the
essence of fair adjudication, deeply rooted in tradition and conscience, to be
ranked as fundamental. The purpose of following the principles of natural justice
is the prevention of miscarriage of justice. The first and foremost principle is what
is commonly known as audi alteram partem rule. It says that no one should be
condemned unheard. The Show Cause Nofice is the first limb of this principle. In
the absence of a notice of the kind and such reasonable opportunity, the order
passed becomes wholly vitiated. Thus, it is but essential that a party should be
put on nofice of the case before any adverse order is passed against him. This is

one of the most important principles of natural justice. The Hon’ ble

Court has further elaborated the legal position in the case
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Engineering and Manufacturing Co. of India Ltd. v. Union of India and Anr. [AIR

1976 SC 1785], as under: -

" If courts of law are to be replaced by administrative authorifies and
tribunals, as indeed, in some kinds of cases, with the proliferation of
Administrative Law, they may have to be so replaced, it is essential
that administrative authorities and tribunals should accord fair and
proper hearing to the persons sought to be affected by their orders and
give sufficiently clear and explicit reasons in support of the orders made
by them. Then alone administrative authorities and tribunals exercising
quasi-judicial function will be able to justify their existence and carry
credibility with the people by inspiring confidence in the adjudicatory
process. The rule requiring reasons to be given in support of an order
is, like the principle of audi alteram partem, a basic principle of natural
justice which must inform every quasi-judicial process and this rule
must be observed in its proper spirit and mere pretence of compliance

with it would not satisfy the requirement of law.”

7 The adjudicating authority should, therefore, bear in mind that no material
should be relied in the adjudication order to support a finding against the
interests of the party unless the party has been given an opportunity to rebut
that material. In view of all these, the impugned order needs reconsiderations
and incorporation of finding on the facts of the present case. | therefore, without
going into merit of the case, remand the matter back to the original
adjudicating authority for limited purpose of incorporating findings on the facts
of the case of present appellant and for considering on merit the issue of
adjustment of Rs.1,92,833/- paid through Cenvat account in the demand of

Rs.5.51,746/- after hearing the appellant and to pass a fresh order so far it relates

to the present appellant only.
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The appeadal filed by the appellant stands disposed of in above terms.
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By R.P.A.D.

T,

M/s. Raj Builders,Shop No. 5&6 ‘Nishan Status’,
Near Anand Party Plot,GST Crossing, New Ranip,

Ahmedabad-382481.

Copy to:
_ The Chief Commissioner of Central Tax, Ahmedabad Zone.

1
9 The Commissioner of Central Tax,Ahmedabad-North.
3. The Additional Commissioner, Central Tax (System), Ahmedabad-North.
4. The Deputy Commissioner, Central Tax, Division-VIl, Ahmedabad-North.
5. Deputy Director,DGGSTI, AZU,Ahmedabad.
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